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Court Invalidates Kern County Oil & Gas Ordinance 

On Tuesday, February 25, 2020, California’s Fifth Appellate District determined that Kern County 

violated CEQA when adopting the County’s Oil and Gas Ordinance.1  The County adopted the 

Ordinance in 2015 to streamline the permitting process for new wells, re-works of existing wells and 

other operations. The Court’s decision sets aside the County’s certification of the EIR for the 

Ordinance and invalidates the Ordinance as of 30 days from the date of the Court’s decision.   

Impact on Oil & Gas Activities in Kern County 

Operators in Kern County have relied heavily on the streamlined process provided by the Ordinance. 

The County’s 2019 annual report on the Ordinance notes that the County has processed 7,166 permits 

since the inception of the Ordinance.2  As of March 26, 

2020 (30 days after the Court decision), the County 

cannot rely on the Ordinance to approve new wells and 

other operations until the County corrects the deficiencies 

in the EIR. Setting aside the EIR also prevents other 

agencies such as CalGEM from relying on the EIR to 

issue other permits. 

In the meantime, new wells and other activities could still 

be approved under the regulatory scheme in place prior to the adoption of the Ordinance. The prior 

scheme relied on CEQA exemptions or, in some cases, review under a mitigated negative declaration 

or other EIRs to approve drilling and other activities. Environmental review under the prior scheme 

occurred separately for each well or operator’s project, which took significantly longer for approval 

and often faced challenges from environmental groups. 

What to Expect Next 

The County has announced that it will prepare 

a revised EIR to address the concerns raised by 

the Court.3  This is a common practice in the 

aftermath of a court decision setting aside an 

EIR. The County’s revised environmental 

analysis will focus on the violations identified 

by the Court. Notable issues that will be 

reviewed include the following CEQA 

violations: 

(1) Water Supply: inappropriately 

deferring mitigation for significant 

impacts to water supplies; 

(2) Agricultural Land: improperly relying 

on the use of conservation easements to 

offset conversion of farmland and 

failing to consider other mitigation 

measures such as clustering wells when 

feasible; 

What About Existing Permits? 
Oil and gas activities under existing 

permits may continue. The Court 

specifically recognized that permits 

issued before the Court’s invalidation 

of the Ordinance will remain in effect. 

Recommendations for Operators  

Who Need Permits 
Operators should complete pending permit 

applications with Kern County before the 

Ordinance is invalidated within 30 days of the 

Court’s decision. 

Pending the County’s preparation of a revised 

EIR, operators could potentially get CalGEM 

permits that rely on other environmental review 

documents. Alternatively, an operator may be able 

to combine proposed activities with other County-

issued permits that require CEQA review. 

Operators could argue that CEQA exemptions 

apply to new permits, but doing so should be 

carefully considered. The use of exemptions may 

face additional scrutiny from CalGEM and would 

likely be challenged by environmental groups. 
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(3) Noise: failing to adequately consider the magnitude of ambient noise increases; 

(4) Air Quality: inadequately addressing the impact of a mitigation measure on PM2.5 emissions; 

and 

(5) Health Risk: failing to provide public review and comment on a new Cumulative Health Risk 

Assessment that was omitted from the draft EIR. 

The County will be required to hold a public hearing and respond to public comments on the revised 

environmental analysis for these issues. 

 

  

 

 

 

 
 

Endnotes  

1 King and Gardiner Farms v. County of Kern, Case No. F077656, opinion filed Feb. 25, 2020 and available here: 

https://www.courts.ca.gov/opinions/documents/F077656.PDF (last visited Feb. 27, 2020) 
2 Kern County Oil and Gas Permitting Program Annual Progress Report (Dec. 1, 2018 to Nov. 30, 2019), p. 5, available at: 

https://psbweb.co.kern.ca.us/planning/pdfs/oil_gas/kern_oil_gas_annual_progress_report_2019.pdf (last visited Feb. 27, 2020).  
3 https://bakersfieldnow.com/news/local/kern-county-administration-responds-to-court-ruling-putting-oil-drilling-on-hold (last 

visited Feb. 27, 2020). 
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